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Mr Laurence Forse Harmers Limited,, 39, Lambourne Crescent,, Cardiff Business Park,, Llanishen,, Cardiff., CF14 5GG

Lettons House, Lettons Way, Dinas Powys
Re-submission of application for removal of modified agricultural/rural enterprise occupancy condition imposed on application 2011/0503/FUL in respect of the erection of existing 2 storey house

SITE AND CONTEXT

The site is Lettons House, which is a five bedroom house with attached double garage to the side.  It was built in the early 1980’s and is rendered with a concrete tiled roof.  The dwelling is located within a spacious plot, immediately to the north of Mill Farm Nurseries and its associated large glasshouses.  The dwelling is accessed via a lane that connects with the end of Lettons Way, which is a residential street within Dinas Powys.  The site is within the Cwrt-yr-Ala Basin Special Landscape Area.
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DESCRIPTION OF DEVELOPMENT

The application for the dwelling (ref: 1979/00067/OUT) was approved in outline following an appeal, with reserved matters application following in 1982 (1982/01750/RES).  The Appeal Inspector who allowed the appeal for the outline application attached a condition restricting occupancy to “a person solely or mainly employed, or last employed, in the locality in agriculture ….. or in forestry (including any dependants of such a person residing with him) or a widow or a widower of such a person”.  The dwelling was proposed as accommodation for the nursery manager, with horticulture being considered as within the definition of agriculture. 

By way of background, application ref: 2011/00503/FUL proposed to vary the occupancy condition.  The revised condition as approved was as advised in Technical Advice Note 6, which includes within its criteria those people that work on a rural enterprise and also those eligible for affordable housing.  This broadens the range that would qualify as eligible to occupy the property and also increases the potential for a sale of the dwelling with this revised condition. 

Application 2012/01193/FUL then sought to remove this condition completely to allow the house to be sold on the open market with no occupancy restriction.  The owner wished to downsize, and from the information submitted there was little interest due to the restrictive occupancy condition.  The agent also stated that there was no interest from affordable housing bodies or Registered Social Landlords, such as the Housing Associations.  However, during the course of the application it became apparent that there was interest from a Housing Association to use the property for affordable housing, if an agreement could be reached over the sale price.  As there was a clear potential for the house to be occupied by those eligible for affordable housing, the application was refused and the condition remained. 

Application 2013/01207/FUL was also for the removal of the occupancy condition as attached with application 2011/00503/FUL.  An update of the marketing report, initially submitted with application 2012/01193/FUL was included with the submission which indicated no significant interest for the dwelling at the sale price indicated (£450,000) in accordance with the occupancy condition. However, this application was also refused (see refusal reasons below).

This latest application is also for the removal of the restrictive occupancy condition imposed on the dwelling with application 2011/00503/FUL. The application is supported by a letter/statement from the agent Harmers, a marketing report (Watts and Morgan – November 2012) and subsequent addendums (the latest dated 7 August 2014). There is also an accompanying Valuation Report (Morgan and Davies – August 2013). Updated information has also been received since originally submitted.

PLANNING HISTORY

· 2013/01207/FUL: Lettons House, Lettons Way, Dinas Powys - Removal of condition 1 of approval 2011/00503/FUL - regarding occupancy of the property  - Refused 14/02/2014 for the following reasons:

‘Having regard to Policies HOUS5 - Agricultural or Forestry Dwellings; and HOUS6 - Agricultural Occupancy Conditions of the Vale of Glamorgan Adopted Unitary Development Plan 1996-2011 and the guidance contained in Technical Advice Note (Wales) 6 ‘Planning for Sustainable Rural Communities’, in Planning Policy Wales (Edition 5 – 2012) and Welsh Office Circular 35/95 'Use of Conditions in Planning Permissions', the applicant has failed to demonstrate that there is no longer any need for the dwelling to accommodate an agricultural or forestry worker or that there is not a realistic potential that the dwelling could be used to accommodate those eligible for affordable housing. As such Condition No. 1 of planning permissions 2011/0503/FUL, which limits occupation of the dwelling to that of a person employed or last employed in a rural enterprise or for the provision of accommodation for those eligible for affordable housing remains justified and has not outlived its usefulness. Accordingly, the proposal to remove this condition would be contrary to the above defined national and local policies as well as  Policies ENV1 - Development in the Countryside and HOUS3 - Dwellings in the Countryside of the Vale of Glamorgan Adopted Unitary Development Plan 1996-2011, which seek to prevent the erection of dwellings in the countryside without an agricultural or forestry justification.’

· 2012/01193/FUL: Lettons House, Lettons Way, Dinas Powys - Removal of Condition 1 of Approval reference 2011/0503/FUL relating to an occupancy condition for the dwelling  - Refused 12/04/2013 for the following reason:

In light of the Policies HOUS5 - Agricultural or Forestry Dwellings; and HOUS6 - Agricultural Occupancy Conditions of the Vale of Glamorgan Adopted Unitary Development Plan 1996-2011 and the guidance contained in Technical Advice Note (Wales) 6 ‘Planning for Sustainable Rural Communities’, in Planning Policy Wales (Edition 5 – 2012) and Welsh Office Circular 35/95 'Use of Conditions in Planning Permissions', the applicant has failed to demonstrate that there is no longer any need for the dwelling to accommodate an agricultural or forestry worker or that there is not a realistic potential that the dwelling could be used to accommodate those eligible for affordable housing. As such Condition No. 1 of planning permissions 2011/0503/FUL, which limits occupation of the dwelling to that of a person employed or last employed in a rural enterprise or for the provision of accommodation for those eligible for affordable housing remains justified and has not outlived its usefulness. Accordingly, the proposal to remove this condition would be contrary to the above defined national and local policies as well as  Policies ENV1 - Development in the Countryside and HOUS3 - Dwellings in the Countryside of the Vale of Glamorgan Adopted Unitary Development Plan 1996-2011, which seek to prevent the erection of dwellings in the countryside without an agricultural or forestry justification.

· 2011/00503/FUL: Lettons House, Lettons Way, Dinas Powys.  Variation of agricultural occupancy condition imposed on appl 79/0067 on appeal (ref: P72/569), in respect of the erection of a two storey house for a Nursery Manager.  Approved 27 July 2011 (with new occupancy condition attached)

· 1989/01170/FUL: Letton House, Lettons Way, Dinas Powys.  Single storey dining extension and canopy.  Approved 27 October 1989.

· 1982/01750/RES: Letton House, Lettons Way, Dinas Powys.  Manager's house.  Approved 11 November 1982.

CONSULTATIONS

Dinas Powys Community Council – “No objections. Committee strongly support removal of the condition.”


Dinas Powys Ward Member – No comments received


REPRESENTATIONS

The neighbouring properties were consulted on 10 September 2014. A site notice was also displayed on 24 September 2014. There has been 1 letter of support received – See Appendix A for a copy of this letter;

REPORT

Planning Policies and Guidance

Unitary Development Plan:

Section 38 of The Planning and Compulsory Purchase Act 2004 requires that in determining a planning application the determination must be in accordance with the Development Plan unless material considerations indicate otherwise.  The Development Plan for the area comprises the Vale of Glamorgan Adopted Unitary Development Plan 1996-2011, which was formally adopted by the Council on 18th April 2005, and within which the following policies are of relevance:

Strategic Policies:

POLICY 3 - HOUSING

Policy:

ENV1 - DEVELOPMENT IN THE COUNTRYSIDE

ENV27 - DESIGN OF NEW DEVELOPMENTS

HOUS3 - DWELLINGS IN THE COUNTRYSIDE

HOUS5 - AGRICULTURAL AND FORESTRY DWELLINGS 

HOUS6 - AGRICULTURAL OCCUPANCY CONDITIONS

HOUS12- AFFORDABLE HOUSING- AFFORDABLE HOUSING 

HOUS13 - EXCEPTION SITES FOR AFFORDABLE HOUSING IN THE RURAL VALE 
Whilst the UDP is the statutory development plan for the purposes of section 38 of the 2004 Act, some elements of the adopted Vale of Glamorgan Unitary Development Plan 1996-2011 are time expired, however its general policies remain extant and it remains the statutory adopted development plan.  As such, both chapters 2 and 4 of Planning Policy Wales (Edition 8, 2016) provide the following advice on the weight that should be given to policies contained with the adopted development plan: 

‘2.8.4 It is for the decision-maker, in the first instance, to determine through monitoring and review of the development plan whether policies in an adopted [Development Plan] are outdated for the purposes of determining a planning application. Where this is the case, local planning authorities should give the plan decreasing weight in favour of other material considerations such as national planning policy, including the presumption in favour of sustainable development (see section 4.2).’

‘4.2.4 A plan-led approach is the most effective way to secure sustainable development through the planning system and it is important that plans are adopted and kept regularly under review (see Chapter 2). Legislation secures a presumption in favour of development in accordance with the development plan for the area unless material considerations indicate otherwise (see 3.1.2). Where: 

· there is no adopted development plan or 

· relevant development plan policies are considered outdated or superseded or 

· where there are no relevant policies 
there is a presumption in favour of proposals in accordance with the key principles (see 4.3) and key policy objectives (see 4.4) of sustainable development in the planning system. In doing so, proposals should seek to maximise the contribution to meeting the local well-being objectives.’
With the above advice in mind, the policies relevant to the consideration of the application subject of this report are not considered to be outdated or superseded.  The following policy, guidance and documentation support the relevant UDP policies.

Planning Policy Wales:

National planning guidance in the form of Planning Policy Wales (Edition 8, 2016) (PPW) is of relevance to the determination of this application.  

‘9.2.14 A community’s need for affordable housing is a material planning consideration which must be taken into account in formulating development plan policies. Affordable housing for the purposes of the land use planning system is housing where there are secure mechanisms in place to ensure that it is accessible to those who cannot afford market housing, both on first occupation and for subsequent occupiers. 

9.3.6 New house building and other new development in the open countryside, away from established settlements, should be strictly controlled. The fact that a single house on a particular site would be unobtrusive is not, by itself, a good argument in favour of permission; such permissions could be granted too often, to the overall detriment of the character of an area. Isolated new houses in the open countryside require special justification, for example where they are essential to enable rural enterprise workers to live at or close to their place of work in the absence of nearby accommodation. All applications for new rural enterprise dwellings should be carefully examined to ensure that there is a genuine need. It will be important to establish whether the rural enterprise is operating as a business and will continue to operate for a reasonable length of time. New rural enterprise dwellings should be located within or adjoining the existing farm/business complex or access. Local planning authorities should follow the guidance in TAN 6 with regard to the requirements for rural enterprise dwelling appraisals.

Technical Advice Notes:

The Welsh Government has provided additional guidance in the form of Technical Advice Notes.  The following are of relevance:  

· Technical Advice Note 6 – Planning for Sustainable Rural Communities (2010) 

The relevant paragraphs from TAN 6 are as follows:

4.13.1 Where the need to provide accommodation to enable rural enterprise workers to live at or near their place of work has been accepted as justifying isolated residential development in the open countryside, it will be necessary to ensure that the dwellings are kept available for meeting this need.  For this purpose planning permission should be made subject to an occupancy condition as set out below.

The occupancy of the dwelling shall be restricted to those:

a.
Solely or mainly working or last working on a rural enterprise in the locality where there is/was a defined functional need; or if it can be demonstrated that there are no such eligible occupiers, to those.

b.
Who would be eligible for consideration for affordable housing under the local authority’s housing policies: or if it can be demonstrated that there are no persons eligible for occupation under either (a) and (b).

c.
Widows, widowers or civil partners of the above and any resident dependants.
4.13.2 It should not be necessary to tie occupation of the dwelling to workers engaged in one specific rural enterprise even though the needs of that enterprise justified the provision of the dwelling.  An occupancy condition will, however, ensure that the dwelling is kept available to meet the needs of other rural enterprises in the locality if it is no longer needed by the original business, thus avoiding a proliferation of dwellings in the open countryside.

4.13.3 When granting permission for new rural enterprise dwellings, planning authorities should be aware of the scope, where appropriate, for imposing an occupancy condition not only on the dwelling itself but also on any existing dwellings on the enterprise which are under the control of the applicant, that do not have occupancy conditions and need at the time of the application to be used in connection with the enterprise.  This should help to protect the countryside against the risk of pressure for new houses. In appropriate circumstances, authorities may use planning obligations, for example, to tie a rural enterprise dwelling to adjacent buildings or land, to prevent them being sold separately without further application to the authority.

4.13.4 The broadening of the traditional agricultural occupancy condition to embrace a wider range of rural enterprises significantly increases the number of eligible occupiers for rural enterprise dwellings.  Where an appropriate rural enterprise worker cannot be found to occupy the rural enterprise dwelling, eligibility should be extended to persons who would be eligible for consideration for affordable housing under the local authority’s housing policies.

4.13.5 Where planning applications are received to lift existing agricultural occupancy conditions or where enforcement action is being taken for non compliance with the condition, the planning authority should consider replacing the existing agricultural occupancy condition with the rural enterprise dwelling condition set out in paragraph 4.13.1. This will often be justified to ensure that the dwelling is kept available to meet the housing needs of rural workers and local people in need of affordable housing.

Supplementary Planning Guidance:

In addition to the adopted Unitary Development Plan, the Council has approved Supplementary Planning Guidance (SPG).  The following SPG are of relevance:

· Draft Supplementary Planning Guidance - Affordable Housing (2015)

3.2 The Vale of Glamorgan Local Housing Market Assessment (2015) provide the latest evidence on affordable housing need, identifying a net annual need for 559 Affordable Housing Units, comprising 331 social rented units and 228 units of intermediate housing, with the latter split between 115 low cost home ownership (LCHO) dwellings and 113 intermediate rented dwellings. The greatest need is for one and two bedroom properties, across all areas of the Vale of Glamorgan, although in some areas the LHMA identifies a requirement for 3 and 4 bedroom properties.

7.14 Where proposals for new dwellings in support of an agricultural business or rural enterprises are justified and found to satisfy the assessment tests of Technical Advice Note 6 Planning for Sustainable Rural Communities, it will be necessary to ensure that the dwellings are kept available for this need. Accordingly, the dwelling(s) shall be subject to occupancy conditions restricting occupation to those employed in either agriculture or a rural enterprises; and where it is shown that the dwelling is no longer required for such purposes, the dwelling will be made available to persons eligible for affordable housing under the Council’s housing policies.

The Local Development Plan: 

The Vale of Glamorgan Deposit Local Development Plan (LDP) was published November 2013.  The Council is currently at Deposit Plan Stage having undertaken the public consultation from 8th November – 20th December 2013 on the Deposit Local Development Plan and the ‘Alternative Sites’ public consultation on the Site Allocation Representations from 20th March – 1st May 2014. The Council has considered all representations received and on 24 July 2015 submitted the Local Development Plan to the Welsh Government for Examination.  Examination in Public commenced in January 2016.

With regard to the weight that should be given to the deposit plan and its policies, the guidance provided in Paragraph 2.8.1 of Planning Policy Wales (Edition 8, 2016) is noted.  It states as follows:

‘2.8.1 The weight to be attached to an emerging LDP (or revision) when determining planning applications will in general depend on the stage it has reached, but does not simply increase as the plan progresses towards adoption. When conducting the examination, the appointed Inspector is required to consider the soundness of the whole plan in the context of national policy and all other matters which are material to it. Consequently, policies could ultimately be amended or deleted from the plan even though they may not have been the subject of a representation at deposit stage (or be retained despite generating substantial objection). Certainty regarding the content of the plan will only be achieved when the Inspector delivers the binding report. Thus in considering what weight to give to the specific policies in an emerging LDP that apply to a particular proposal, local planning authorities will need to consider carefully the underlying evidence and background to the policies. National planning policy can also be a material consideration in these circumstances.’
In line with the guidance provided in Paragraph above, the background evidence to the Deposit Local Development Plan that is relevant to the consideration of this application insofar as it provides factual analysis and information that is material to the issues addressed in this report in particular, the following background papers are relevant:

· Local Housing Market Assessment (LHMA 2015)

· Affordable Housing Viability Update Assessment ( 2014)

Issues

The condition that was attached to permission 2011/00503/FUL was worded as follows:

The occupancy of the dwelling shall be restricted to:

a
A person solely or mainly working, or last working on a rural enterprise in the locality, or a widow, widower or surviving civil partner of such a person, and to any resident dependants; 


or, if it can be demonstrated that there are no such eligible occupiers:

b
A person or persons who would be eligible for consideration for affordable housing under the Local Authority’s housing policies, or a widow, widower or surviving civil partner of such a person, and to any resident dependants.

Reason: 

A dwelling in this rural location would not be permitted unless justified in terms of being necessary for the equestrian enterprise, and to ensure the development accords with Policies ENV1, HOUS3 and HOUS5 of the Unitary Development Plan.

Applications 2012/01193/FUL and 2013/01207/FUL were for removal of this condition, so that the dwelling could be sold for its open market value, without the need for any future occupants to be eligible under the criteria of this occupancy condition.

As stated with these previous applications and as identified in the above policy text extracts, both nationally and within the Vale of Glamorgan there is an established need for affordable housing.  This has been highlighted in Technical Advice Note 6 (which included the advice that the broader condition should be used to include those eligible for affordable housing) and also the Council’s Draft Supplementary Planning Guidance (Affordable Housing). As evidence of the need for affordable housing in the locality of the site, the following is a breakdown of the households in housing need who are registered as in demand for affordable rented accommodation:

· 1 bed                     78 households

· 2 bed                      38 households

· 3 bed                      20 households

· 4 bed                      4 households

These figures do not reflect the need for intermediate/Low Cost Affordable Housing.

There is clearly evidence that points to a need for affordable housing both in Dinas Powys and throughout the Vale, which could be addressed in part by the use of this broader restrictive occupancy condition. Its retention is therefore in keeping with policy guidance for the provision and retention of affordable housing.

The condition imposed under application 2011/00503/FUL varied the original condition, which referred solely to occupants being employed within agriculture or forestry, so that those eligible for affordable housing or rural enterprise workers would comply with the occupancy condition. The dwelling has been marketed since this revised condition was imposed but the property has not been sold and it is claimed that the lack of interest is due to the restrictions of the occupancy condition. 

The application is supported by information to illustrate the lack of interest in the property with the restrictive occupancy condition in place. The original Marketing Report stated that Watts & Morgan were instructed to put the dwelling for sale in March 2011 with a guide price of £495,000.  Following the approval of application 2011/00503/FUL the sales particulars were amended to indicate the broader restrictive occupancy condition which now applied.  In attempts to achieve a quicker sale the price of the dwelling was reduced to £450,000. The dwelling was advertised at this price on websites and in the press and is still being advertised at this price. 

This application includes an addendum ‘Marketing Report’, prepared by local agents Watts & Morgan, to add to the report originally submitted with this application the previous applications. Mr Robin L Jones of ‘Watts and Morgan LLP’ concluded the submitted report by stating that the house had been on the market since March 2011, though no offers to purchase have been received up until December 2015. Mr Jones states that there has been a “great deal of interest” although he also states that it is “evident that the occupancy restriction and difficulty obtaining finance are severely detrimental factors”. Mr Jones also stated that without the occupancy restriction he believes the property would attract considerable interest in the market place. 

Mr Jones’s updated report does acknowledge interest from United Welsh Housing Association, though states that their representative has confirmed they are no longer interested. Mr Jones also confirmed there was recent interest from a farmer (Mr Reynolds) though the property was not conducive to him continuing to operate a “small agricultural contracting business” from the property due to lack of storage space. The latest marketing report from Watts and Morgan (August to December 2015) includes 11 general enquiries, which included viewings by the aforementioned Mr Reynolds and also from Newydd Housing Association.  

It is apparent from the submitted information that most of the interest in the property has been from people who do not qualify for occupancy of the dwelling under the existing occupancy condition. However, whilst the marketing report may indicate that there is little interest in the property for those who would be eligible as workers within a rural enterprise it does note the interest from Newydd Housing Association, including a viewing. However, Newydd has since confirmed that they have not submitted a formal offer as they felt the costs of necessary refurbishment would have such a significant impact to any possible offer they would be able to make that it would be substantially less than the asking price. 

Both Newydd Housing Association and United Welsh Housing Association had shown interest in the property.  According to the previous marketing report they viewed the property on the 7 February 2013 with discussions regarding a possible offer of £420,000 to purchase the property, circa September 2013. There was no agreement regarding the sale price and no offer accepted. The interest from United Welsh Housing Association has since ceased. 

Notwithstanding the above and while the current application was under consideration the Planning Authority has been made aware of interest from a couple (Mr Davies and Ms Williams) who state that Mr Davies is a farmer working in the Vale of Glamorgan in agriculture. They were specifically seeking an agriculturally tied dwelling and have a strong interest in Lettons House. However, they feel that the £450,000 asking price is too high for a dwelling with an occupancy restriction and also state that they feel the house is in need of significant investment which has not been taken into account by the vendor. However, they have submitted several offers, £310,000 to £380,000, which is understood to be the latest offer rejected by the vendor. 

It has transpired that Mr Davies and Ms Williams have not yet marketed their property and therefore do not have an offer on their current home. However, it is considered that if the applicant (Mr Hayman) were to agree a price for Lettons House with Mr Davies and Ms Williams they could then proceed with the marketing and sale of their house, though it is acknowledged that this would lead to some delay. 

Whilst it is apparent that the offers being made by Mr Davies and Ms Williams are on the basis that they would then have to market and sell their current property, this is a clear indication of genuine interest from a couple who would appear to qualify for occupation of Lettons House under the extant restrictive occupancy condition. Members should note that the offered sum of £380,000 is less than the £450,000 which is the current asking price for the dwelling, however, it should also be noted that the dwelling remains subject to a restrictive occupancy condition and should be ‘affordable’. 

Considering the above situation having regards to the interest being expressed in the dwelling, the substantive issue is whether the dwelling has been appropriately priced, considering its restrictive occupancy condition. In the report supporting the 2013 application, the agent stated that the pricing of the property was determined by effectively reducing the sale price by 25% from what would be the sale price if it were sold on the open market. However, the premise behind the restrictive occupancy condition is to allow for the property to be available at an affordable price, for rural enterprise workers or persons eligible for affordable housing provision.  It is acknowledged that the house is large, though at 25% under the market price the figure of £450,000 would not be considered as ‘affordable’ by most that would be eligible to occupy the dwelling under the condition. As such, there is a concern that the sale price as marketed remains too high to be considered affordable. This is exemplified by the fact that the interested couple have argued the £450,000 is too high considering the occupancy condition and possible work needed to modernise/adapt the dwelling. 

Members will note that the asking price of £450,000 does limit only prospective purchasers who qualify under the restrictive occupancy condition and could realistically afford the property and as such it is considered that this is a flaw in the marketing of the property. The Local Planning Authority would contend that the market price for a property with such a restrictive condition should be considered on its merits and not based on an arbitrary percentage decrease to the value of the property if unfettered by a restrictive occupancy condition. 

It is understood that the owner wishes to sell the property and realise the worth of his asset, however such marketing should also be undertaken on the basis considered that this house was only originally permitted on the condition that it would have a restrictive occupancy, which would always have had a significant impact on its value. There is a clear demand for affordable housing within the Dinas Powys area, which could in some way be addressed by the use of this property as a form of affordable housing. As evident from the recent interest, there remains the potential for the dwelling to provide affordable accommodation under the terms of the extant occupancy condition.

Off-site contribution alternative

In December 2014 the Planning Authority advised of a potential mechanism that would allow the removal of the restrictive occupancy condition whilst safeguarding against the loss of an affordable housing unit. The condition as attached following the 2011 application (based on the condition advised by TAN 6) states that the dwelling should be available for all those who would qualify to occupy affordable housing, or those who are employed in rural enterprises or agriculture. As such, the condition has a direct relation to affordable housing provision. If the tie was to be lifted from the property then this would constitute the loss of a potential affordable dwelling, whilst there is significant demand in the Vale of Glamorgan and specifically in the Dinas Powys area for affordable housing. The Planning Authorities potential solution was for an off-site contribution towards affordable housing if the application to remove the restrictive occupancy condition was to be approved, which would be secured via a legal agreement. The sum for the off-site contribution would be the amount needed to provide a similar sized affordable house, which would currently result in a required contribution of £157,330.80. Whilst a substantial amount of money it should be considered that this would be deducted from the value of the property without any restrictive occupancy condition, which has been previously stated to be approximately £600,000 (in 2013). It is therefore realistic that the applicant could still retain approximately £450,000, if not more, which is the current sale price of the house. 

Whilst the Local Authority believes this was a reasonable and practical solution for all parties this has been rejected as they consider this mechanism as “unreasonable” and does not comply with national or local planning policy. However, it is considered that ensuring against the loss of a potential affordable dwelling is supported by planning policy, as outlined above, and off-site contributions towards affordable housing is not an uncommon practice. Furthermore, there is a clear link between the restrictive occupancy condition, which makes clear reference to affordable housing, and the potential for an off-site contribution to affordable housing in this circumstance. 

Comparison to other cases

The agent for the application has submitted two Welsh cases where there has been restrictive occupancy ties removed from dwellings in Wales. These cases have been considered in relation to Lettons House, however it is considered that there are clear differences from the cases identified. 

Firstly, an appeal which allowed the deletion of a restrictive occupancy condition at Derwen Fach, Trefnanny, Meifod, Powys, with the decision made in March 2015. The condition which was removed was the occupancy condition as advised in TAN 6, which includes those solely, mainly or last working in a rural enterprise, or those eligible for affordable housing. In this case, the house was constructed in 1979 in a remote area of mid-Wales. The Inspector in his decision noted that there has been no offers made on the property and only one viewing made. The Inspector also noted that there is another dwelling with an agricultural tie which has not been sold despite being on the market for a significant period of time. The Inspector found that, in his opinion, there was very limited demand in the area for a dwelling with the occupancy condition. Furthermore, the Inspector noted that the isolated position of the dwelling is such that it “would not be a suitable property to be regarded as an affordable dwelling to purchase or rent”. 

Whilst the facts of this case are noted, there are clear and distinct differences between the dwelling in Powys and Lettons House. For this application, Lettons House is not in an isolated location and would be considered suitable in principle for use as an affordable housing, with previous interest from Housing Associations outlined in the sections above. The involvement recently from the couple who have made offers on the property (albeit subject to them selling their current property) does also indicate both a local demand and genuine interest in the dwelling whilst retaining the restrictive occupancy tie.

The second case (2015) highlighted by the applicant/agent related to Tir Y Coed, Heol Goedog, Cefn Cribwr. The application was to remove a schedule of a Section 52 legal agreement that the occupancy of the dwelling is limited to the applicant’s parents or those solely, mainly or last employed in agriculture (signed in 1982). In this case Bridgend County Borough Council agreed to remove the schedule on the basis that bungalow was originally needed and purpose built for a disabled family member. The Officer’s Report concluded that “the bungalow had fulfilled its purpose” as the late family members lived in the dwelling until 2014. The Officer also states the lack of an eligible buyer “most likely due to a lack of eligible buyers in the area.”

Again, there are clear distinctions between this case and the proposal to remove the occupancy condition for Lettons House. As mentioned above, the bungalow at Tir Y Coed was purpose built for a family member to accommodate wheelchair use. There is no need for the dwelling for this purpose at the time of the decision. Furthermore, the schedule in the legal agreement was not as broad as the TAN 6 condition that is attached to Lettons House and does not include any reference to those eligible for affordable housing. If this element was included within the Section 52 schedule then it may be that the bungalow would have been suitable for use as an affordable dwelling through a Housing Association for example. Lettons House is available to occupancy by those eligible for affordable housing under the current condition and previous Housing Association interest has been recorded. 

Taking into account these two recent Welsh cases it is acknowledged that there are similarities to the Lettons House case, though there are clear distinctions also. It is also important to consider that each case needs to be taken on its own merits, with distinct differences in location, setting and background to the cases mentioned above. As such, the other decisions highlighted by the Agent for this application do not have a significant direct relevance to this case. 

REASON FOR RECOMMENDATION

The decision to recommend refusal of planning permission has been taken in accordance with Section 38 of The Planning and Compulsory Purchase Act 2004, which requires that, in determining a planning application the determination must be in accordance with the Development Plan unless material considerations indicate otherwise.  The Development Plan comprises the Vale of Glamorgan Adopted Unitary Development Plan 1996-2011.

It is considered that there is a potential for the continued use of the dwelling in accordance with the criteria of the occupancy condition, including in relation to affordable housing. Furthermore, it is considered that the strategy of valuation of the property does not suitably reflect the occupancy restrictions of the property and would not result in the dwelling being ‘affordable’ for those who would be eligible under the occupancy condition. As such, there remains insufficient evidence and justification to remove the occupancy condition, which was attached under application 2011/00503/FUL.

RECOMMENDATION

REFUSE (W.R.)

1.
Having regard to Policies HOUS5 - Agricultural or Forestry Dwellings; and HOUS6 - Agricultural Occupancy Conditions of the Vale of Glamorgan Adopted Unitary Development Plan 1996-2011 and the guidance contained in Technical Advice Note (Wales) 6 ‘Planning for Sustainable Rural Communities’, in Planning Policy Wales (Edition 8  – 2016) and Welsh Office Circular 016/2014 'The Use of Planning Conditions for Development Management', the applicant has failed to demonstrate that there is no longer any need for the dwelling to accommodate an agricultural or forestry worker, nor that there is not a realistic potential that the dwelling could be used to accommodate those eligible for affordable housing. As such Condition No. 1 of planning permissions 2011/0503/FUL, which limits occupation of the dwelling to that of a person employed or last employed in a rural enterprise or for the provision of accommodation for those eligible for affordable housing remains justified and has not outlived its usefulness. Accordingly, the proposal to remove this condition would be contrary to the above defined national and local policies including ENV1 - Development in the Countryside and HOUS3 - Dwellings in the Countryside of the Vale of Glamorgan Adopted Unitary Development Plan 1996-2011, which seek to prevent the erection of dwellings in the countryside without an agricultural or forestry justification.
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