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The Coach House, Bonvilston House, Bonvilston
Use of outbuildings as a separate dwelling

SITE AND CONTEXT

The application relates to a detached garage associated with the dwellinghouse known as Bonvilston House, Bonvilston and specifically the living accommodation located above the garage.  The garage is located approximately 9 metres from the main dwelling, and is served by an independent means of access.  The garage has three bays, and self-contained living accommodation located above.  

PLANNING HISTORY

The site benefits from the following chronological planning history:

2004/00465/FUL: Planning application for multi alterations and additions to the property including the conversion of the roof space and a replacement garage.  Approved subject to conditions - December, 2004.  The accommodation subject of this application is at first floor in the replacement garage.   

Relevant condition:

4.
The living accommodation to be located above the garage hereby approved shall be used solely for purposes ancillary and incidental to the enjoyment of the main dwellinghouse, Bonvilston House and shall not be used as a separate dwelling unit.   

ENF/2008/0294/CLL: An enforcement investigation was commenced in April, 2008, as a result of a possible breach of 4 of the 2004/00465/FUL permission.  Over the following 5 years the occupation of the property was periodically monitored and there appears to have been discussions ongoing with the applicant regarding the use of the building.  The enforcement file records that the breach was resolved on 27 June, 2013, as an occupier of the accommodation had vacated the property.  A site inspection confirmed the same.  The file was finally closed following the approval of application 2013/01136/FUL, below.  

2013/01136/FUL: Following the conclusion of the above investigation an application for planning permission was submitted for the variation of Condition 4 attached to planning permission 2004/00465/FUL.  The application was submitted under section 73A of the Town and Country Planning Act 1990 (As Amended) as the applicant indicated on the application forms that the development had commenced.  The application was approved in 15 January, 2014, with the following condition: 

1. The occupation of the living accommodation located above the garage shall be limited to a person solely or mainly employed as detailed in the email dated 13 January 2014 for Chris Dance or for purposes ancillary to the enjoyment of the dwellinghouse, Bonvilston House, and shall not be used as a separate dwelling unit. 

ENF/2014/0074/INT: Some 5 months following the approval of application 2013/01136/FUL and enforcement case was commenced to investigate the possible breach of the condition attached to the 2013 permission.  This investigation resulted in the service of a Breach of Condition Notice on 9 June, 2014.  

DESCRIPTION OF DEVELOPMENT

As noted from the planning history, planning permission was granted in December, 2004 for additional residential accommodation at first floor level above the garage.  The replacement garage is a detached building within the curtilage the dwelling.  

The appellant has provided a letter to support his application in which he seeks to provide information with regard to the occupation of the accommodation.  He attempts to prove that the occupation of the first floor accommodation has been in breach of the ancillary use condition attached to the 2004/00465/FUL permission and, therefore, has been used as a separate dwelling for the requisite period.  Ordinarily, for a breach of a condition to be lawful the breach would have to have existed continually for a period in excess of 10 years.  However, as this breach of condition has resulted in a use of the first accommodation as a single dwelling, the relevant period in this case is 4 years (section 171B (2) of the Town and Country Planning Act 1990 (As Amended)).  

In addition to the above, it is suggested in the letter accompanying the application that the permission granted by virtue of the 2013/01136/FUL application has not been implemented.   

Accordingly, the application subject of this report seeks a certificate of lawfulness under section 191 of the 1990 Act to formally establish that the current occupation of the living accommodation located above the garage in breach of condition 4 of the 2004/00465/FUL is lawful and that the approval of the 2013/01136/FUL application has not affected this position.  

CONSULTATIONS AND REPRESENTATIONS

In view of the nature of the application, a determination in law, no consultation has been undertaken.

REPORT

Planning Policies

In view of the nature of the application as a determination in law, the planning merits of the case are no relevance.  It is not, therefore, necessary to refer to planning policy or guidance.  

Notwithstanding this, the application has been considered with specific regard to Circular 24/97: ‘Enforcing Planning Control: Provisions and Procedural Requirements’.  Annex 8 of the Circular is of particular relevance to this application.

Issues

In view of the basis on which the certificate of lawfulness is sought, as set out above, the principal issues to consider in this certificate of lawfulness application are as follows:

1. Whether the evidence submitted with the application is sufficient to demonstrate that the first floor accommodation has been continuously occupied in breach of the ancillary use condition (4 of 2004/00465/FUL) and, therefore, as a dwelling for a period in excess of four years. 

2. The implications of the approval of the 2013/01136/FUL permission for the lawfulness of the use of the first floor accommodation, if established.

With regard to the first of the primary issues identified above, the relevant test of the evidence is “the balance of probability” as set out in paragraph 8.15 of Circular 24/97.  

Evidence submitted with the application

As mentioned above, the application is supported by a covering letter and a series of tenancy agreements to support the claim.  The covering letter sets out a chronology of the tenancies commencing in July of 2006, through to the date of the application.  A brief précis is provided below.   

The garaging was first occupied by a Mr Klom in July 2006, and his occupation continued until September 2009.  The garage was not immediately occupied following Mr Klom’s vacation of the accommodation due to negotiations relating to the release of the bond and damages to the property.  The property was reoccupied again in January 2009 by a Mr Wood (under a tenancy agreement entered into by a company, HRC) and the applicant asserts that the use continued until the mid December 2012.  However, in a letter dated 15 November 2011 submitted by the HRC, the tenancy was terminated on 19 December 2011.

The subsequent tenancy agreement commences in February 2012, with a Mrs Cusack occupying the unit.  Mrs Cusack vacated the unit on 31 March 2012.  The next tenancy commenced on 3 June 2012, with a Mr and Mrs Davies occupying the unit.  Their occupation ceased on 2 June 2013.  The unit was then occupied by a Mr Garland and Ms Knox from the 22 June 2013, who occupied the unit on the date of submission of this application.  The applicant provides tenancy agreements in support of this chronology of occupation.  

The applicant acknowledges the presence of the restrictive condition applied to the unit and outlines that every effort has been made to comply with its requirements.  However, it is claimed that the ambiguity over what was required to comply with its requirements and the applicant desire to have the unit for staff accommodation has resulted in the submission of this application.  The applicant also claims that the recent approval relating to the amended condition has not been implemented.  

The Council’s own evidence

The Council’s own records (Council Tax) indicate the following occupation of the unit.  

      2006
19.09.08 
Antonius Klom and Saskia Schortinghuis

19.09.08 
21.01.09 
Unoccupied (4 months)

21.09.09 
29.12.11 
JSAAC

29.12.11 
01.02.12 
Unoccupied (2 months)

01.02.12 
01.04.12 
Pauline Cusach

01.04.12 
03.06.12 
Unoccupied (2 months)

03.06.12 
22.06.13 
Julian Davies & Mrs Davies

22.06.13 
15.08.14
Debra Knox & Stephen Garland

15.08.14 
29.08.14 
Unoccupied

29.08.14 


Stephen Clint & Carol Clint

The planning application history is also of relevance to this application, together with the enforcement history.  As noted from the planning history above, the 2008/0294/CLL enforcement case was opened in April, 2008.  The occupier of the accommodation at the commencement of the investigation was Mr Woods.  After seeking further information regarding Mr Woods and the relationship of his use of the accommodation with the primary dwelling, the enforcement officer concluded that his occupation was in breach of the requirements of condition 4 of the 2004 permission.    Whilst the officer sought the cessation of the occupation of the accommodation by Mr Woods, no formal action was pursued.  There appears to have been a break in the investigation between March 2011 and June 2013, when another officer contacted the applicant to establish whether or not the breach had continued.  Before that officer was able to investigate the nature of the occupation of the accommodation since March, 2011, the property was vacated.  The officer inspected the property on 27 June, 2013, to confirm this.  

The planning history also includes the most recent application for an amendment to the wording of the condition attached to the original consent in an attempt to widen the scope of its wording to enable an employee of the main dwelling to occupy the property.  The application was submitted on 14 November, 2013.  The application forms, under section 5, indicate that the development had commenced and, as such, the application was considered under section 73A of the 1990 Act.  This section of the 1990 Act allows for the determination of an application for development that has already commenced.  

Consideration of all the evidence

As noted above, the relevant period to establish lawfulness in this case is 4 years.  As the application was registered on 12 August, 2014, the period of use of the accommodation to be considered commenced on 12 August, 2010.  Having noted the information submitted by the applicant, it is clear that Mr Klom’s occupation of the accommodation does not fall within this period.  

As noted above, the applicant has submitted a series of rental agreements dating from July 2006 relating to the occupancy of the unit.  The applicant comments that there has been ambiguity over what was required to comply with the ancillary occupation condition.  As noted from the enforcement action pursued since 2006, the enforcement officer established the nature of the occupation of the accommodation by Mr Woods and established that his occupation was in breach of the requirements of condition 4.  However, the nature of the occupation of the accommodation by Mrs Cusack and Mr and Mrs Davies was not investigated.  

Notwithstanding the Council’s own conclusions with regard to the occupation of the accommodation by Mr Woods, no evidence has been submitted with the application to establish the nature of the occupation by any of the tenants.  It is not, therefore, possible to establish from the information submitted whether or not the occupiers complied with the conditions.  Whilst it is accepted that the occupiers were ‘tenants’ of the accommodation, it does not necessarily follow that their occupation would have been in breach of the condition.  Furthermore, the applicant suggests in the letter accompanying the application that every effort has been made to comply with the requirements of condition 4 of the 2004 permission.  IN the light of this, whilst the Council’s own evidence concludes that Mr Wood’s occupation was in breach of the condition, it is not possible to conclude that, on the balance of probabilities, the subsequent occupiers of the accommodation were also in breach.  

In addition to the above, it is noted from the rental agreements that there have been several breaks between tenancies, ranging in time from between two to four months.  The Council’s own evidence corroborates the general chronology of these occupations.  During the breaks in occupancy the owner has indicated that the unit was prepared for market (general maintenance, painting and such like) but no information is submitted as to the extent of any other use.  No evidence has been submitted to demonstrate that during these breaks in occupancy the unit was not occupied in the short term in compliance with the condition attached to the permission.  Notwithstanding this, the three breaks in the occupation of the accommodation during the relevant 4 year period would suggest that the use of the accommodation in breach of the relevant condition (and as a single dwelling) was not continues and not, therefore, lawful under the provisions of section 191 of the 1990 Act.  It is accepted that in some appeal cases relating to the use of a premises as a single dwelling, an occupant’s vacation of the premises in question has not resulted in the cessation of a breach of planning control.  However, in order to establish whether those circumstances apply in this case one must consider the nature of the accommodation in terms of the ability to sever its occupation from the primary residence and whether the Council could have pursued enforcement action on the occasions that the unit of accommodation was vacant, i.e. between tenants.  

In this case, the accommodation in question is physically linked to the primary residence, Bonvilston House, in terms of its distance from the dwelling, its location within the curtilage of that dwelling, the shared amenity space, and the nature of the accommodation (i.e. above the garage serving Bonvilston House).  In the light of the close physical connection to the primary residence, it is difficult to divorce this accommodation from Bonvilston House.  

If the applicant were able to prove that the occupation of the accommodation by all tenants during the relevant period was wholly separate to the primary residence, the Council would have been in a position to serve an enforcement notice or breach of condition notice at the times the accommodation was occupied by these tenants.  It does not, however, follow that such action could have been pursued during the periods when the accommodation had been vacated (i.e. between tenants).  The accommodation is not understood to have been altered in any way following its construction as ancillary accommodation; the accommodation on site today comprises the same facilities that were approved under the 2004 permission for ancillary accommodation.  As such, its occupation as a single dwelling is physically no different to its occupation as ancillary accommodation; in this case the occupation of the accommodation by non-dependant tenants alone has resulted in a breach of the relevant condition.  It, therefore, follows that during the periods that the accommodation was unoccupied there were no physical characteristics remaining within the accommodation that rendered its use materially different to that of the approved ancillary accommodation.  Accordingly, during the periods of non-occupation the Council would not have been in a position to purse formal enforcement action in respect of a breach of the relevant condition as the single factor that would have resulted in the breach (i.e. the tenant) had been removed.  That is, of course, only if that tenant had occupied the building in breach of the condition.  

In view of the above facts alone, it is considered that the applicant has failed to demonstrate that, on the balance of probabilities, the unit of accommodation has been continually occupied in breach of condition 4 of the 2004 permission for a period exceeding four years.  

The second principle issue, and more fundamental to this application, is the implications of the application submitted on 14 November, 2013 (Council reference 2013/01136/FUL).  As noted from the information submitted by the applicant, the accommodation was occupied by Mr Garland and Ms Knox at the time the 2013 application was submitted.  The applicant had correctly indicated on the forms that the development subject of the application has been commenced.  Accordingly, the application was considered under section 73A of the 1990 Act.   Whilst the aim of the application is to vary the terms of condition 4 of the original 2004 permission, the application was considered on the basis of the retention of the development approved by virtue of the 2004/00465/FUL application without compliance with a condition attached to that permission.  The application was approved with a new ancillary use condition allowing the occupation of the accommodation by persons employed at Bonvilston House.  

The 2013/01136/FUL planning permission created a new chapter in the planning history of the application site by authorising the retention of the accommodation, subject to a new condition.  Whilst the applicant asserts that this 2013 permission has not been implemented, the application forms form a legal basis on which the application was progressed, and it was indicated that the application was retrospective.  As the garage building has been constructed, the application was correctly submitted and considered under the relevant legislation.  Even if the applicant were able to satisfy the necessary test to have gained lawfulness by virtue of a breach of condition 4 of the 2004 permission, as of the 15 January, 2014, the development, including the first floor accommodation, benefits from the 2013/01136/FUL permission and is subject to the conditions attached to that permission.  Accordingly, any lawfulness that may have been established prior to the submission of the 2013 application now no longer has any effect.  It should be noted that the 2013 permission has not been predated, under the provisions of section 73A (3) and, as such, has effect from 15 January, 2015.  It is also noted that a breach condition 1 of the 2013 permission has already been detected and a breach of condition notice has been issued by the Council in June 2014.    

In view of the above, a new planning chapter commenced on 15 January, 2014.  Any breach of the relevant condition attached to the 2013 permission cannot be considered lawful by reason of section 171B (2) of the 1990 Act for two reasons.  Firstly insufficient time has passed to claim the existence of a breach of the 2013 permission for the requisite 4 years, and, secondly, formal enforcement action has already been pursued in respect of a breach of the relevant condition of the 2013 permission. 

CONCLUSION

The applicant has failed to demonstrate that on the balance of probabilities the occupation of the development has been in breach of the condition attached to the original planning permission for a period exceeding four years.  Moreover, a new planning chapter commenced in January 2014 following the submission of a retrospective application relating to the garages use.  

RECOMMENDATION – OFFICER DELEGATED 
REFUSE (W.R.)

1.
In the light of the limited evidence submitted and the information available to the Council, it is considered on the balance of probability that the first floor accommodation above the garage serving Bonvilston House has not been continuously occupied in breach of condition 4 of the 2004/00465/FUL permission and, therefore, as a dwelling for the requisite period of 4 years.  In any event, a new planning chapter in the history of the application site commenced on 15th January, 2014, by virtue of the approval of the 2013/01136/FUL application for the retention of the development approved by virtue of the 2004/00465/FUL permission, including the first floor accommodation above the garage, without compliance with a condition attached to that permission.  Accordingly, the use of the first floor accommodation above the garage serving Bonvilston House in breach of condition 4 of the 2004/00465/FUL permission and as a dwelling is not lawful as defined under section 191 of The Town and Country Planning Act 1990 (as amended).

NOTE:

Please note that this consent is specific to the plans and particulars approved as part of the application.  Any departure from the approved plans will constitute unauthorised development and may be liable to enforcement action.  You (or any subsequent developer) should advise the Council of any actual or proposed variations from the approved plans immediately so that you can be advised how to best resolve the matter.

In addition, any conditions that the Council has imposed on this consent will be listed above and should be read carefully.  It is your (or any subsequent developers) responsibility to ensure that the terms of all conditions are met in full at the appropriate time (as outlined in the specific condition).

The commencement of development without firstly meeting in full the terms of any conditions that require the submission of details prior to the commencement of development will constitute unauthorised development.  This will necessitate the submission of a further application to retain the unauthorised development and may render you liable to formal enforcement action.

Failure on the part of the developer to observe the requirements of any other conditions could result in the Council pursuing formal enforcement action in the form of a Breach of Condition Notice.
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