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17th February 2021 

Dear Sarah 

Town and Country Planning Act 1990 (as amended) (the "Act") 
Planning Permission 15/00031/OUT 
Location: Barry Biomass Energy Facility, Barry Docks, Barry CF63 4JE 

I write further to your letter dated 12 January 2021, my initial response dated 15 January and our exchange 
of emails on 19 and 29 January respectively. 

We have now obtained advice from Leading Counsel.  There has also been further dialogue between the 
solicitors acting for Biomass UK No. 2 Ltd ("ProjectCo") and the Council's legal officer, James Docherty. 

In your email dated 19 January, you wrote: 

"Whilst noting your comments, the development that has been undertaken does not accord with 
the details approved under application 15/00031/OUT and is not therefore considered to benefit 
from planning permission. As confirmed in my letter, it is considered that the submission of a S73A 
application would be the most appropriate way forward to enable the current discrepancies to be 
regularised.  In the absence of planning permission, the development remains unauthorised and 
in such circumstances, it would be expedient to take enforcement action, particularly if it is your 
intention for the facility to become operational." (emphasis added) 

I explained in my previous letter that the project has been developed substantially in accordance with 
planning permission 15/00031/OUT and reserved matters approval 2016/00187/RES.  I clarified that the 
"discrepancies" to which you had been referring were in fact nine small ancillary structures rather than the 
development as a whole.  Notwithstanding the references in your original letter to regularising "the entire 
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development" and your continued references to the development as a whole cited above, I understand that 
James Docherty has since helpfully clarified that "the requirement for s.73a application would be solely in 
relation to those matters still outstanding at that time". 

For completeness, I enclose with this letter: 

1. a copy of planning permission 15/00031/OUT dated 31 July 2015 (the "Outline Planning 
Permission"); 

2. a copy of the approved site layout plan E1627-2105 Rev A listed in condition 5 of the Outline 
Planning Permission (the "Approved Layout Plan"); 

3. a copy of reserved matters approval 2016/00187/RES (the "Reserved Matters Approval"); 

4. drawing OS01 Rev A, which is an as-built drawing onto which blue edging has been overlaid to 
identify the 9 structures under scrutiny (the "Structures Plan").  The Structures Plan was issued to 
Ian Robinson on 9 December 2020 to assist discussions and precipitated your letter on 12 January; 

5. a table that was provided by James Docherty on 9 February.  The table helpfully identifies each of 
the nine structures on the Structure Plan and sets out the Council's position in respect of each.  
Biomass UK No. 2 Limited's response against each item is recorded in an additional column inserted 
on the right-hand side of the table (the "Structures Table"). 

As I have previously stated, the Outline Planning Permission authorises "a wood fired renewable energy 
plant at David Davies Road, Woodham Road, Barry" (the "Development").  The Outline Planning Permission 
was not challenged within the applicable 6 week period and is now beyond the scope of any such challenge.  
The Council granted the Outline Planning Permission for the Development subject to 31 conditions.  
Condition 5 is as follows: 

The Approved Layout Plan is clearly identified (see highlight). The reason for imposing the condition was to 
ensure a satisfactory form of development.   

Following the grant of the Reserved Matters Approval and discharge of pre-commencement conditions (ref. 
2015/00031/5/CD), the Development was lawfully implemented in 2016.  As a matter of fact, the 
Development is therefore authorised by a lawfully subsisting and implemented planning permission.  The 
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Outline Planning Permission is not invalid.  And the Development, which is not yet operational, is not 
unauthorised. 

It is plain from a comparison of the Approved Layout Plan and the Structures Plan that the Development 
has been carried out substantially in accordance with the Approved Layout Plan as required by condition 5 
of the Planning Permission.   

You have suggested that ProjectCo makes an application pursuant to section 73A of the Act to regularise 
the whole development.  However, the Council cannot compel such an application to be made and for the 
reasons set out above, there is no need for an application to regularise the whole development and none 
will be made by ProjectCo. 

The "discrepancies" between the Approval Layout Plan and the Structures Plan that have been the subject 
of recent discussions are limited to the nine small ancillary structures shown on the Structures Plan.  The 
position of ProjectCo in relation to each structure is itemised in the Structures Table.  What this exercise 
clearly shows is that: 

1. only six of the nine structures merit any further consideration.  Two are shown on the Approved 
Layout Plan (structures 4 and 6) and are therefore authorised in principle by the Planning 
Permission.  A third (structure 9) has been erected on the site by Western Power Distribution using 
its statutory powers as a district network operator and the fact that it is not shown on the Approved 
Layout Plan is irrelevant; 

2. of the six remaining structures, four are non-essential to the operation of the Development 
(structures 1, 2, 3 and 5).  All are non-material within the context of the Planning Permission and 
Development as a whole and/or benefit from permitted development rights; 

3. structures 7 and 8 (which relate to fire prevention) are necessary for the safe operation of the 
Development and to comply with the environmental permit and insurance requirements.  They are 
needed because the mains water supply at the location of the Development is insufficient to 
support a hydrant system.  However, within the context of the Development and the Outline 
Planning Permission as a whole both are arguably non-material. 

Non-material amendments can be made under section 96A of the Act. There is relatively little guidance and 
case law on the issue but what there is makes clear that that there is no statutory definition of "non-
material" because it will be dependent on the context of the overall scheme and is a matter of fact and 
degree for the authority.  A local authority is required to have regard to the effect of the change together 
with any previous changes made under section 96A and it is not expected that any likely significant 
environmental effects will arise from the changes when compared to the unamended permission. 

When deciding whether the six structures under scrutiny are non-material, the key issue is not whether the 
changes are perceptible or noticeable in some way, but whether they are material.  Non-material 
amendments are always noticeable because they change the permission to something different to what it 
was before, and difference is noticeable.  But the fact that the differences can be perceived does not make 
them material under statute.  The guidance and case law summarised above all emphasise that materiality 
in this context is concerned with the effects or impacts of the change.  These effects or impacts are to be 
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judged having regard to the original permission and the context of the overall scheme, so that what is 
material in one context may not be material in another.   

In this case, the starting position is the Outline Planning Permission.  As can be seen from a comparison of 
the Approved Layout Plan and the Structures Plan (as built), the overall design of the Development has not 
changed.  The six structures under scrutiny do not have any significant environmental impacts and nor do 
they invalidate the assessments previously undertaken and considered by the Council.  Indeed, an updated 
environmental statement of the as-built Development will shortly be submitted to the Welsh Government 
confirming that there are no significant environmental effects arising from the Development that have not 
already been satisfactorily mitigated by the Outline Planning Permission. ProjectCo expects to soon be in 
receipt of confirmation of this from the Welsh Government.   

When the above context for non-material amendments is applied to the assessment of the six structures 
under scrutiny, it is plain that the differences between the Approved Layout Plan and the as-built scheme 
shown on the Structures Plan are de minimis.  They do not change in any materially impactful way the form 
of the Development controlled by planning condition 5 of the Outline Permission.  All of the issues are 
capable of being addressed through non-material amendment applications or alternatively, the application 
of permitted development rights or a retrospective section 73A application limited to the individual 
structure in contention.  This is the strategy that was originally agreed with officers in February 2020 and 
ProjectCo sees no reason to depart from it now. 

In the circumstances, ProjectCo considers that there is no need for a section 73A application and nor would 
it be expedient for the Council to take enforcement action in respect of the Development as a whole.  
ProjectCo would therefore vigorously defend any such enforcement action and seek to recover its costs of 
so doing in the event that the Council nonetheless decided to commence such action. 

We would welcome a further discussion with officers to agree the approach that will be taken in respect of 
each of the six structures on the Structure Plan and timeframes for implementing the agreed approach. 

Yours sincerely, 

Richard Frearson  
Managing Director  
Power Consulting (Midlands) Ltd 
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APPENDIX 1- TABLE OF STRUCTURES RECEIVED FROM JAMES DOCHERTY ON 9 FEBRUARY WITH BIOMASS UK NO.2 LTD RESPONSE 
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